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COMMITTEE ON NEBRASKA RETIREMENT SYSTEMS
J anuary 3 1, 2006

L B 1019 , 1 14 0

The Com mittee on Nebr aska R etirement Systems me t at
12:15 p.m. on Tuesday, January 31, 2006, in Room 1525 of the
State Capitol, Lincoln, Nebraska, for th e pu rpose of
conducting a public h earing on LB 1019, and L B 1140.
Senator s p r e sen t : Elaine Stu hr , Chai rperson; John
Synowiecki, Vice Chairperson; Patrick Bourne; Philip Erdman;
and Marian Price. Senators absent: Don Pederson.

SENATOR STUHR: (Recorder malfunction)...and to my far right
is Mr. Dorm Jones who is our committee actuary; and Senator
Marian Price from Lincoln; Senator Phil Erdman from Bayard;
and to my imm ediate r ight, Jason Hayes, who is our legal
counsel for the committee; and to my lef t, Se nator J ohn
Synowiecki I thank will be coming shortly, and he serves as
Vice Chair of the committee; Senator P atrick B ourne f r om
Omaha; Senator Pederson is unable to be with us today; and
our committee clerk Kathy Baugh. Also our page , J ake
Wasen...; I just can't say it; what's your last name?

JACOB WAWRZYNKIEWICZ: W awrzynkiewicz.

SENATOR STUHR: Wawrzynkiewicz. And he is from Papillion.
So we welcome him and thank him. Just a few notes: I f you
have cell phones, please turn those off, or pagers; they are
disrupting. Those wishing to testify should come towards
the front of the room. And if you ar e testifying, please
print your n ame o n the sign-in sheet, and also spell your
n ame, both your first and your last name. And if y o u hav e
handouts, you may give them to the page. And I believe that
is it. Today for o ur hearing we will hear LB 1019 and
LB 1140. And Senator Synowiecki has now joined us. So we
will open with LB 1019. Okay, welcome.

L B 1 01 9

JASON HAYES: (Exhibits 1 and 2) Good afternoon, Senator
Stuhr and m embers o f t he Ne braska Retirement Sys tems
Committee. My name is Jas on Hayes, s pelled J-a-s-o-n
H -a-y - e - s , counsel for t he committee, and I' m he r e to
introduce LB 1019 o n beh alf of the committee. Thi s bill
p roposes a number of technical changes to the operation o f
both the Neb raska P u blic Em ployees Retirement Board, the
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Nebraska Investment Council, various retirement systems
admxnxstered by PERB , an d al s o t he Class V Re tirem nt
System. I will talk briefly about each proposal. First ,
LB 1019 would change the county, state, and patrol plans'
annu' t y e n d d at e s so that the last annuity payment received
would be at the end of the calendar month xn which a member
dies or in accordance with the payment option chosen by such
member. Thi s pr oposal was s ubmitted by NPERS, and I
antic>pate that they' ll be speaking to this. Next, the bill
clarifies the r etirement vesting provisions for the state
a nd county plans. Fo ur years ago, with th e ad option o f
LB 687 in 20 02, the ve sting period was changed from five
years of participation to three years' participation in the
retirement plans. This meant that employees were able to
vest after four years of emp'loyment because employees first
had to have 1 2 months of continuous employment before an
employee could participate. So the employee would be hired,
wait a year, and after the three ye ars of par ticipation
would vest with re gard to the amo unt of their matching
employer account. On July 10, 2 002, A ttorney General
Opinion 2017 was is sued, and the AG indicated that the
language in LB 687 allowed for a three-year vesting pe riod
after employment, so n ot on par ticipation and n ot the
four years as was originally intended in the bill. Since
that opinion was issued, NPERS has followed the three-years'
vesting period as ins tructed in the opinion. Wha t this
clarification intends to do is codify the findings o f the
AG Opinion xnto s tatute, which a llows for a three-year
vesting period comprised of a one-year waiting period after
hiring, and then two years of participation, for a total of
three years after an employee begins employment. Now, when
this bill was introduced, it was unknown that LB 366 would
be on Select File and would remove th e one -year w aiting
period. And so if LB 366 is adopted, then a later amendment
will need to be m ade to the section in order to harmonize
the provisions and keep in place a three-year vesting period
f rom the date of hiring. Nex t, LB 1019 w ould c h ange t he
date on which a term of appointment w ould end for the
Nebraska Investment Council members. Curren t l y , an
appointment member...or an ap pointee...appointed member's
t erm ends on September 18 o f ea c h ye a r after se rving a
fj.ve-year term. LB 1019 proposes a December 31 ending date
to more coincide with a member's co nfirmation by the
Legislature. The bill als o would cla rify the employer
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contribution amount for the School Employees Retirement Act.
LB 1019 changes the employer contribution rate from a
101 percent match o f the emp loyee's contribution t o an
actual percentage rate co ntributed by the employer. So
instead of saying there i s a 101 percent match t o an
employee contribution rate of 7.25, the employer rate would
be 7.32 percent. Last year, when rates w ere t emporarily
changed, there wa s so me confusion as to what the employer
rate was, and so this would help to make it clear in statute
as to what the actual percentage rate is. Nex t, t he bill
requires the Cl ass V Re tirement System's annual report be
s ubmitted to the Retirement Committee by March 15 of eac h
year to coi ncide with the rel ease of both NPERS and the
Investment Council's reports. The bill also would change a
provision relating to the rollover of distributions for the
C lass V Retirement System. This change is nec essary t o
comply w ith new IRS regu lations and was submitted by the
Omaha system. Nex t, LB 1019 would cl arify th e current
fiduciary duty o f PERB members. The new language would be
as follows: PERB members shall not have a fiduciary duty in
t heir official capacity to seek t he enh ancement o f pla n
benefits through the legislative process, if such benefits
are not already contained within plan do cuments fo r ach
retirement plan ad ministered by PERB. The reason for this
provision is twofold. First, it prevents the board fr om
advocating benefit enhancements to any plan administered by
the board and places the responsibxlxty on the member groups
to seek such enhancements. Second , as tru stee fo r the
retirement plans, i t keeps t he focus on the board on
admxnxstering the plans and maintaining the benefits of the
plans already adopted in statute. This provision would not
prohibit a PERB member in t heir un o fficial c apacity f rom
seeking plan...or from seeking benefit enhancements on their
own. Basi cally, the pr ovision helps t o maintain the
neutrality of PER B wh e n it come s to enh ancing m ember
benefits. Fina lly, LB 1019 would clarify that the internal
auditor and the attorney hired by PERB shall b e cla ssified
positions covered b y the State Pe rsonnel System. Th is
r estates the provision previously adopted i n LB 50 3 last
year, but DAS had requested a technical modification to the
provision. Also , there xs one ame ndment to the bill,
AM2029, that would make a technical change to the definition
of compensation for the School Employees plan. The change
would be made by defining category o f school em ployee to
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include either al l em ployees wh o are adm inistrators or
certificated teachers, or all employees wh o are not
administrators or certificated teac hers, or both .
C urrently, the cate gory o f sc hool employee, in thxs
definition section, means either all certificated employees,
or all noncertificated employees, or both. And because some
school administrators are not certificated, the change is
suggested because th e original intent of the provision
adopted last year was to include admi nistrators and
certificated teachers into one group under this subsection.
Are there any questions? I know that was a lot of
provisions in there.

S ENATOR S T UHR: A ll righ t .
committee? Senator Bourne.

SENATOR B OURNE : Thank you . Jason , tha nks for the
introduction. I have just a couple of questions. Several
years ago, I think Senator Bruning wa s t he chair of the
committee, we changed the vesting period for the state plans
to three years. So now is this just clarification that says
the 12 months that they' re not i n the plan, followed by
t wo years, equals three? Or i s it ac tually r educing t h e
v est i n g?

JASON HAYES: That's correct. I mean, there's no change to
t he v e s t i ng pe r i od . I t ' s j u s t . . .

SENATOR BOURNE: O kay, so it's just a clarification.

JASON HAYES: C orrect. I f you read the statute r ight now ,
it does r ead to be three years' plan participation. The
AG's Opinion that was released in 2002 interpreted that to
mean three years of employment.

SENATOR B OURNE:
O pini o n ?

J ASON HAYES: T ha t ' s c or r ec t .

Are there questions by the

Dad we change the law prior to the AG's

SENATOR BOURNE: W a s that 2001?

J ASON HAYES: Changed xt from five years' p articipation t o
t hree y e a rs .
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SENATOR BOURNE: Okay, so it's a clarification.

J ASON HAYES: Cor r e c t .

SENATOR BOURNE: And then help me out in this bullet point
that says, clarxfxes the employer contribution; changes the
employer contribution rate f rom 101 percent match of the
employee's contribution to an actual percentage rate of that
contributed by the employer. What are we doing there?

JASON HAYES: We ' re not c h anging the rat e at all .
Basically, xt's just a...you know, to...I guess I can't tell
you how m any questions I had last year when the rates were
temporarily increased in terms of senators coming up and
s aying, what is the actual employer contribution rate? S o ,
oftentimes, you'd have to calculate it and provide documents
to show everybody what the actual rate w as. And so by
putting it in to statute, it really just allows somebody to
look at zt without having to do a calculation as to what the
r at e w o u l d b e .

SENATOR BOURNE: And I mean, we can talk about this off
lane.

J ASON HAYES: Yeah .

SENATOR BOURNE: But if the quest>on i s regarding the
employer's contribution rate, and yet we' re setting out in
statute that the emp loyee's rate is a perc ent o f the
employer's, I don't understand how it solved the problem?

JASON HAYES: Well, instead of saying that the employer rate
i s 10 1 p e r c e n t , . . .

SENATOR BOURNE: The employee's rate?

JASON HAYES: Or, I'm sorry, yeah, the employee rate, I mean
prior to the ch ange an d wh a t it will go back to is
7 .25 p e r c e n t , . . .

SENATOR BOURNE: Ok a y .

J ASON HAYES: . ..and in statute right now it says there's an
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employer contribution rate o f 101 percent match. And so
that calculates out to 7.32 percent. And so what this would
do is just state it in statute as 7.32,. . .

SENATOR BOURNE: Ok ay .

JASON HAYES; .. .instead of as 101 match.

SENATOR BOURNE: I 'm still not all clear. But we. .

J ASON HAYES: Ok ay .

SENATOR B OURNE: ...we won't t ake the committee's time;
we'11 . . . I ' l l f o l l ow up wi t h you . T hank y o u .

J ASON HAYES: Su r e .

SENATOR STUHR: O k ay. A r e there any other questions? So ,
Jason, actually most of these are technical amendments...

J ASON HAYES: Th at ' s c or r e c t , y eah .

SENATOR STUHR: . . .and h av e b ee n b r o u gh t t o u s b y som e .

JASON HAYES: Most...i listed the one from NPERS, and then
the other one from the Omaha Class V Retirement System.

SENATOR STUHR: Y es . Okay . All right.

SENATOR BOURNE: If I could ask one more thing.

SENATOR STUHR: Ye s , Sen a t o r Bou r n e .

SENATOR BOURNE: Jason, the language in the amendment, d id
that come from NPERS as well?

JASON HAYES: No , t hat was a discussion that was had over
the summer in connection with, I wa nt to say LR 17 6 or
LR 177, LR 177 with regard to...oh, I'm sorry, I'm...that' s
not the number...but a discussion with regard to looking at
compensation definition...or the compensation of school with
regard to th e definition of it. And what this...purely in
the discussion i t came up that there were some
administrators that were not certificated, and to try to get
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back to the orxgxnal intent of last year with LB 503, which
stated that...I mean, the intent was just to try to get the
administrators and the certificated teachers into one group.

SENATOR BOURNE: What are we trying to do with the language
on page 9 o f the amendment in lines 16 through 23? And it
talks about employer paid a mounts used by an employee
towards the cost of health insurance premium. Am I on the
right amendment? AN2029, page 9, lines 16 through 23.

JASON HAYES: O kay, that needs to be stricken out. And I
apologize for that.

SENATOR BOURNE: Ok ay .

JASON HAYES: That was part of LB 1142, and my instructions
to Bill Drafters was just to take the sections with re gard
to the em ployer...I mean, I 'm sorry, with regard to the
administrators and certificated teachers. So that would
need to be stricken out.

SENATOR BOURNE: O kay, thank you.

SENATOR STUHR: O k ay. A r e there any other questions? O k ay,
t hank y o u , J as o n .

J ASON HAYES: Su r e .

SENATOR STUHR: Those wishing to testify as proponents of
the ball, come forward. Welcome.

JOE SCHAEFER: Good afternoon, Senator Stuhr, members of the
committee. Ny name xs Joe Schaefer, J-o-e S-c-h-a-e-f-e-r,
and I'm legal counsel and legislative liaison for the Public
Employees Retirement System. Very go o d to see you all
again. I'm tes tifying, generally, in support of LB 1019.
Several of the provisions contained there are te chnical
changes that we requested. Oth ers of the provisions come
from other entities, such as the C lass V s y stem, and the
Investment Council, but we also support their endeavors. I
have been instructed by the PERB, however, that my testimony
is neutral on Sec tion 10 o f the bil l. I' ll briefly
summarize the te chnical provisions with the knowledge that
J ason has just gone through these. The ann uity en d dat e
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issue in t wo of the plan s we administer, the sc hool
employees a n d t he ju dges, those definitions currently
contain provisions which allow an annuity payment to be paid
for the entire month in which the annuitant dies, t hat is
without reducing the a m ount b y a p roportion of the days
rema>ning in the month at t he da te of dea th . Nonth ly
payments essentially terminate on the last day of the month
which contains the annuitant's date of death. And we ask
that a similar provision be adopted for members of the State
Patrol, county, and st ate p lans. The county plan is
addressed in Section 1, State Patrol in Section 7, and the
state plan i n Sect>on 8. We be lieve it's better to treat
thxs area or this issue consistently in all the p lans, a nd
also it makes it sli ghtly e asier to adm inister in the
unfortunate situations that sometimes arise. Sections 2 and
9 deal with t he par ticipation issue t ha t Jason has
addressed. Curr ently, zt takes three years of employment
with the state to become vested, and that would not change.
The Investment Council t erms a re in Section 3; Section 4
deals with the employer contribution rates. I would mention
that when the changeover in the school rates happened t h is
past year, there was a very brief period where there was a
question about whether you round t o fou r pl aces o r two
places. And it took us a little bit, a few minutes, to
correct it so we were all on the same page. But we di dn' t
really have any long-lasting problem with that. Section 5
deals with the Class V system; Section 6 also does . W ith
regard to Sect>on 10, this bi ll, it was subject to the
following motion at the January 23 PERB m eeting: that
t estimony be de livered zn a neutral capacity on this
section. There was a great deal of discussion and the board
questions the need for the addition o f the lan guage. I
believe there's been te stimony, either ha s or w il l be
submitted by one of the board members on his own beh alf.
And then I thin k Section 11 is the personnel issue that
Jason addressed. I have not seen the amendment. I would
reserve comments on the compensation part of that until we
had a chance to discuss that. But I don't think we' ll have
problems with wo rking with you on that. With that, I'd be
happy to try to address any questions about the bill t h at
you mi gh t ha ve .

SENATOR STUHR: O kay. T hank you, Joe. Are there questions
for Nr. Schaefer? Thank you very much. Are ther e oth er
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proponents? Welcome.

CAROL KONTOR: Than k you, Senator Stuhr and members of the
Retirement Committee. My name is C arol Kontor, C -a-r-o-1
K-o-n-t-o-r, and I'm State Investment Officer. And I j u s t
want to speak briefly on behalf of the Nebraska Investment
Council regarding the additional language in Section 3, on
pages 12 and 13. And basically what that does is change the
council terms to begin on January 1. Historically, council
terms have b egun o n September 18, because back in 1969,
LB 1345 was approved on September 18 o f 1969. So kind
of...that's when co uncil m ember terms begin. But, as you
know, council members are appointed b y the Gov ernor a nd
approved by the Legislature, so that the council members are
not fully confirmed until approved by you, and therefore
cannot vote. This can cause us a timing glitch, as it did
just th i s last year w h ere J ohn Maginn wa s ap pointed
September 18 to fill the expired term of Ken Green, and he
believes his term ex pires S eptember 18, but yet, because
John was not confirmed by the Legislature until last w eek,
he has not been able to vote at our meetings. So he attends
but has not been able to vote. So by changing to January 1,
I would f oresee that al most always you all would have an
opportunity to meet with the appointed member and hopefully
approve, and that would eliminate this timing glitch. S o,
with that, I'd be happy to take any questions.

SENATOR STUHR; Okay, thank y o u very muc h.
questions for Carol? Senator Bourne.

SENATOR BOURNE: Thank you. Ms. Kontor, thank you. I'm not
going to go into how your leaving is going to put the state
at a huge disadvantage now, but it is.

CAROL KONTOR: ( Laugh) Tha n k yo u .

S ENATOR BOURNE: I'm really regretful that, if regretful is
a word, I regret th a t you' re leaving, but I understand.
Hey, I want to ask you about this language, the September 1.
You saxd that that last individual, Mr. Maginn, he...17 days
later, so he was appointed by the Governor on th e 17th of
September. Is that...I guess what I'm asking, is that a
common time frame? You know, in a short session here, we' ll
be out by the middle of April. If the appo intment can' t

Are t h er e
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occur until J anuary 1, does it ever happen where there's a
tame where there's a four-month delay? You see what...

CAROL KONTOR: Ye s .

SENATOR BOURNE: My
fxrst of the year is
appointed; and if
L egi s l a t u r e con v e n e s ,

CAROL KONTOR: Well, we don't consider the person appointed

sense is, the reason it's prior to the
to give t ime fo r a person to be
you coincide ar ound t he time the

you see where I'm coming from?

until the Governor...

SENATOR BOURNE: A spot filled, however you want to say it.

CAROL KONTOR: The Governor appoints, and that's what starts
the September 18 clock.

SENATOR BOURNE: I guess what I'm asking is, is that lag, is
it usually only a couple weeks between the time a term ends
and a new person is recommended by the Governor? Can you
ever see a situation, if we change it to January 1, where
the new pe rson w ouldn't b e app ointed until af ter t he
Legislature convened, s o he or she would be in the spot,
recommended by the Governor. Is the r e ev e r a situ ation
where we would miss it, meaning he didn't recommend somebody
for several months? You see what I'm asking?

CAROL K ONTOR: I am; I t h i n k s o , an d I ' m j u s t t h ank i ng
through that, because right now what happens is we' re always
getting the appointment from the Gov ernor p rior to the
exp>rat>on of the term.

SENATOR BOURNE: Okay, that's how it generally works?

CAROL KONTOR: Yes, and in fact, see John...we got the
letter from the Governor regarding John Maginn in August.

SENATOR BOURNE: O k ay. Th e reason I ask is that of tentimes
as legislators we wi ll get pages of spots that are coming
open. And I' ve noticed on some of those appointed positions
t ha t t he r e . . .that's gone vacant for months.

CAROL KONTOR: Hmm .
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SENATOR BOURNE: Now may b e not in a position that's as
i mportant as yours and your board's, but you see w hat I'm
s ayin g ?

CAROL KONTOR: Ye

SENATOR BOURNE: I'm concerned that we might miss a lack of
a recommendatxon at such time that it be a who~e year before
then the Legislature could confirm him or her.

CAROL KONTOR: Now I' ve been affiliated with the council for
eight years, and I' ve never seen it where the ap pointment
from the Covernor dad not come prior to September 18.

SENATOR BOURNE: Ok ay .

CAROL KONTOR: And ma ybe that's because we just have five
voting members.

SENATOR BOURNE: Ok ay .

CAROL KONTOR: How else would you. . .would there be a b etter
way that you can see this working?

SENATOR BOURNE: I don't know, that's why I'm asking you the
q uest i o n .

CAROL KONTOR: Y eah, I think I...

SENATOR BOURNE: You' re smarter than I am.

CAROL KONTOR: ( Laugh) No , I d ou bt t ha t , bu t I t h i nk t h i s i s
probably the best thing we can think of at this time and it
cleans up what has historically been a problem.

SENATOR BOURNE: Und e r s t oo d .

CAROL KONTOR: So, I guess, if we would encounter p roblem,
then maybe we' ll have to go back to the drawing board.

KNRT~ IR,"TUHR C <I o I , d u . , . whr n dorm unun I I y I ho I n v e n t mani
Cuunr > I mr et ' I u I t ov e x y m o n t h , o t end o f t h e mo n t h ?
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CAROL KONTOR: Every other month.

SENATOR STVHR: Every other month.

CAROL KONTOR : We have g one in the last year or last two
years to every other month. And we would...

SENATOR STUHR: Okay. And is that usually towards the end
of the month or...

CAROL KONTOR: Yes, almost always, because then we can get
our monthly data so that ...now, but December we won' t
probably get until February, but almost always it's at the
end of the m onth b ecause w e can get mo r e pe rformance
information and ma nager i n formation from the close of the
p reced in g mon t h .

SENATOR STUHR: Ri gh t .

CAROL KONTOR: So i t 's usually the third or fou rth we ek
of . . .actually it' s...generally we' re the fourth Tuesday of
the...of every other month, bimonthly.

SENATOR STUHR: And so actually what you' re thinking is the
appointment would be made, it could be confirmed early in
the session, and so by that first meeting...

CAROL KONTOR: Ye s .

SENATOR STUHR: . . .of that new year the person would b e in
place and would have been confirmed.

CAROL KONTOR: Ye s .

SENATOR STUHR: So t ha t ' s . . .

CAROL KONTOR: U m-hum, yes, that's exactly right.

SENATOR STUHR: . . .what we' re aiming at.

CAROL KONTOR: Now it's because, see the council is meeting
F ebrua r y . . .n ex t . . .a week from today, week from yesterday.
And so, you know, that would...now John Naginn can vote.
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SENATOR STUHR: Ye s .

CAROL KONTOR: But because, I guess, we know that the terms
expire December 31 and they are staggered terms, then we
send recommendations to the Governor well in advance of that
to tee up the fact that this vacancy is going to happen, and
then we' ve always gotten a response from the Governor.

SENATOR STUHR: Right. S enator Erdman.

SENATOR ERDMAN: Ms. Kontor, as I read the current language,
it says that th e term of any appointed member shall be
extended until the date on which his or her successor's
appointment is effective. So the scenario that you outlined
where one member wa s being re placed because h e was
term-limited, xs terminated, the new appointee was made, an d
then I believe your testimony was that the retiring m ember
interpreted the la w to say th a t they were no longer
responsible or allowed to be able to vote until...because of
the fact that their term had ended. As I wou ld read the
language in Section 3, it would seem that in that scenario
that the retiring member should h ave co ntinued t o ser ve
until the ap pointee wa s co nfirmed b y the Leg islature,
therefore making the appointment effective from what y ou
have testified. Is that how you would understand the law?

CAROL KONTOR: That ' s t h e way we understand. Now, a f t er
researching this in the last couple of months, that's what
we understand, as well. And so that's why we need to...we
recommend that we eliminate the fact that the council thinks
that their terms end...begin and end in September, because
we should have had K en Green continuing throughout. But
historically that just hasn't been the practice.

SENATOR ERDMAN: And in the scenario t h at Senato r Bour n e
outlined, in the event that we would miss that term, if you
will, of the Legislature being in session, the prior member
would continue t o serve un til that new appoin t e e wa s
effective, the appointee was ef fective accord i n g t o t h e
current language. Is that not correct as well?

CAROL KONTOR: Yes , because I talked to Dale Comer in the
AG's Office on this, and he believes, although h e sa i d it
can be interpreted d ifferently, it has been interpreted
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differently by different people, but that it i s the iss ue
when an ex pired term, a ter m ex pires, if a vacancy is
created, xf someone is asked to leave the council, moves out
of the state, et cetera, then t he Gov ernor's appointment
suffices to al low th e pe rson t o vote. But it 's when
that...and that's Dale's interpretation of...there's a te r m
for that. Do you remember that term, Jason?

JASON HAYES: ( Inaudi b l e ) .

CAROL KONTOR: The successional vote or something.

SENATOR ERDMAN: A suc cessor, but I believe that's under a
different section, because if y ou read the current
Section 3, there's a provision that refers to the event of a
member's term be ing ex pired. It does talk about the
Governor removing, but it do e s say , th e term of any
appointed member shall be extended until the date on which
his or her successor's appointment is effective. Then as
you turn the page, on page 14, it refers to the process in
which a vacancy i s ca used b y death, r esignation, or
otherwise. Then the Governor shall appoint a qualified
person to fill the vacancy for the unexpired term. So there
may be a misinterpretation based on which section o f that
law you' re referring to. But I want it to be clear, because
I think what Senator Bourne is concerned about is having a
vacancy where nobody can act. And my thouqht wa s th a t we
would extend th e te rm of that individual until they were
confxrmed, their replacement was confirmed. But it a ppears
from my reading of the language that it's already there.
and I think the confusion is which section of that e x isting
law you' re interpreting.

CAROL KONTOR: Where there's a vacancy or an expired term.

SENATOR ERDMAN: Su r e .

CAROL KON T OR: Yes, and that...that's Dale Co mer's
interpretation of which (cough), as well. Thank you.

SENATOR ERDMAN: Ok ay .

SENATOR STUHR: Oka y , thank y ou. Are there any oth er
questions? Thank you very much for coming today.
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CAROL KONTOR: Th a n k you .

SENATOR STUHR: Others wishing to testify as a proponent?
Welcome.

MICHAEL SMITH: G ood afternoon, Senator Stuhr and members of
the committee. My n ame xs Mic hael S m ith, M-i-c-h-a-e-1
S-m-i-t-h. I'm executive d irector o f the Omaha School
Employees Retirement System. I' ll be limiting my te stimony
to Section 6 o f thi s particular bill, which is something
that was asked by the Omaha plan t o be introduced. The
internal...that's on pa ge 20...is where the actual changes
in Section 6 are actually implemented. The Internal Revenue
Service has indicated that if y ou have provisions w i thin
your plan that require nonvested terminated members to take
their money with them when they go, and that is the wa y it
is with th e Omaha plan, then that individual must make an
affirmative decision to either receive a ref und, t h ereby
being penalized, or direct a r ollo ver to a tax-deferred
plan. And if they don't make tha t affirmative decision,
then we mu s t establish an arrangement with local bank to
actually set up an IRA for them and roll the money into that
IRA on their behalf. Heretofore, if somebody chose not to
answer u s , (laugh) they just bothered to.. . not b ot h er e d t o
respond to us, after about, oh, three, four months we will
go ahead and refund the money to them and say, well, if you
w ant cash, cash xt is. Now IRS says we' re not permitted t o
dc that. We must set up an IRA for them at a local bank and
just inform them of the fact that we' ve now rolled their
money over to XYZ IRA at ABC Bank. And so because w e hav e
no latitude, IRS says we must do that. We' re asking for the
opportunity to ha v e th at put into our statutes so that we
can proceed in that fashion. And that's the sum total of
what Section 6 deals with. Certainly be glad to answer any
questions related to this.

SENATOR STUHR: Are there any questions for Mr. Smith? If
not, thank you. I do have a question because we have also
are asking you to submit your actuary. Is that a workable
date?

MICHAEL SM ITH: I n most years the answer is absolutely yes.
That goes back to Section 5 zn this particular bill,...
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SENATOR STUHR: Ye s .

MICHAEL SMITH: . ..which addresses a March 15 date. Because
we are a single employer plan, our goal obviously is to have
the most accurate information in the actuarial evaluation
that is possible. In those years when the unions have not
yet settled contract provisions with the school district, we
delay producing the ac tuarial valuation until we actually
know what that new, settled contract looks like. Okay?

SENATOR STUHR: A l l right.

MICHAEL SMITH: So that's why we tend to have variable dates
as to when the valuation xs produced, because we wan t to
have the most up-to-date, a ccurate i nfo . With th is
p articular March 15 date, that will cover, oh, I would sa y
probably 90 to 95 percent of the times that I can recall in
terms of extended negotiations. In those instances where it
d oesn' t, then what the actuary can do for us is m erely us e
what the actuary assumes those salary increases are going to
be for that small bargaining unit, whichever one it may be,
and still produce the valuation on our behalf. And then
obviously, xn the years to come , we catch up whatever
var>ance there might have been between the actuarial assumed
increase and wha t t he con tract nego tiations actually
p roduced .

SENATOR STUHR: A l l right.

MICHAEL SMITH; So I see no great difficulty with that.

SENATOR STUHR: Ok ay .

M ICHAEL SM I TH :
needed.

SENATOR STUHR: Ri gh t .

MICHAEL SMITH : So , no d i f f i c u l t i es .

And it will provide the information that' s

SENATOR STUHR: Okay. All right, thank you.

You' re ve r y we l c o m e.MICHAEL SMITH:
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SENATOR STUHR: Any ques tions? Tha nk you very much for
coming. Are there o ther pr oponents? Are ther e tho se
washing to testify in opposition? Welcome.

HERB SCHIMEK: Madam Chair, my name is Herb Schimek, H-e-r-b
S-c- h - i - m -e - k . I ' m here representing the Nebraska State
Education Association and generally in accord with most of
the sections. The only section that we have a question on
i s the section that deals with the 101 percent. That cam e
about thr ough a negotiation with the Sch ool Bo ard
Assoc>ation quite a number of years ago. Before that t ime,
the rates f luctuated all over the place. Eve ry year the
actuarial value would come out and we'd have a fluctuation
of the ra tes . And so we sat down with the School Boards
Association and basically came out with t he de al of the
teacher would put in 101...100 percent, and the school board
would put in 101 percent. And over that time that's allowed
us to build up some surpluses and improve the plan. Now I
know there's a question from some superintendents last year
about, do we go out two points, or do we go out four places
on figuring the figure? I think that mi ght need to be
cleared up. We have no problems at all with that, whether
you go two or four. We would rather that you stay a t 100,
101 percent, if at all pos sible. I think anyone with a
25-cent computer could probably figure out that rate . Do
y ou have an y q u e s t i on s ?

SENATOR STUHR: O kay. Are there questions for Mr. Schimek?
Well, Herb, actually in statute we have the 7.25.

HERB SCHIMEK: U m -hum.

SENATOR STUHR: And if we were e ver going t o chan ge that ,
correspondingly we would pr obably change. But I also
under s t a n d w h a t y ou ' r e s a y i ng , . . .

H ERB SCHIMEK: R ig h t.

SENATOR S T UHR:
101 pe r c e n t .

HERB SCHIMEK: Right. We gust didn't want to lose that

. th a t . . . where wou l d we hav e t h e

r a t i o , . . .
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SENATOR STUHR: U m -hum, right.

HERB SCHIMEK: .. .to put it bluntly. S omeone could come in
and change one or the other, and we'd be back to the problem
we might have had in the past.

SENATOR STUHR: O k ay, all right.

HERB SCHIMEK: But otherwise, we' re xn accord.

SENATOR STUHR: Oka y, thank you. Are ther e ot her...yes,
S enato r B o u r n e.

SENATOR BOURNE: Mr. Schimek, before that was 101 percent,
give me a sense of what the problems were? Wha t was go ing
on?

HERB SCHIMEK: Some yea r s t h e employee rate would go up
dramatically, like from 100 to 127 percent, and the employer
rate might go down to 85 percent. You kno w, it was
constantly juggling back and forth entirely at the whim of
the committee at that time. And so, therefore, we made this
deal, and it helped both sides to be able to plan into the
future on what w e' re trying to do, and to develop a more
stable retirement system. And so I think b oth si des ha ve
lived with i t. And I must compliment the School Board
Association: they' ve lived up to their side entirely.

SENATOR BOURNE: So it's just more of a budgeting.

HERB SCHIMEK: Yes , and I . . .

SENATOR BOURNE: .. .for a...from a person' s...

HERB S CHIMEK: . . .understand superintendents panic a n d
always want to kno w wh at that figure will be exactly, so
t hey can set their budget. And I...if there's anything w e
can do to help them get that number, I have no problems at
a l l .

SENATOR STUHR: Ok a y , t h ank y ou .

HERB SCHIMEK: Th ank y ou .
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SENATOR S TUHR: (Exhibit 3) Ar e there others wishing to
testify in opposition? Are there those wishing t o testify
in a neutral capacity? If not, that closes the hearing on
LB 1019, and we will open the hearing on LB 1140. Oh, I did
have...I did have a letter that I did want to sub mit for
LB 1019, and tha t is from a Nr. Roger Rea for the record.
Okay. Open the hearing on LB 1140.

LB 114 0

JASON HAYES: ( Exhib i t s 4 an d 5 ) Oka y . Ag a i n , good
afternoon, Senator S tuhr an d members of the Neb raska
Retirement Systems Committee. Ny name is Jas on Hayes,
spelled J-a-s-o-n H-a-y-e-s, counsel for the committee, and
I'm here to introduce LB 1140 on behalf of the co mmittee.
This bill w ould make te chnical changes t o the Cou nty
Employees Retirement Act and the State Employees Retirement
Act with regard to the granting of dividends under the cash
balance benefit. The bill proposes explicit language for
the gra nting of such divid end paym ents. Under
Sect.ons 23-2317 and 84-13 19, the Public Employees
Retirement Board has granted dividends in both 2004 and 2005
to county and state employee plan members participating in
the cash balance benefit. In 2004, the dividend payout was
$6.8 million, and in 2005 it was $6.845 mxllion paid out to
both state and county employees in the cash balance benefit.
I n Attorney General Opinion 6003, which you should have i n
front of you in the summary, issued January 9, 2006, the AG
concluded that PERB has implicit authority t o dis tribute
excess earnings of cash ba lance benefit plan assets to
partxcxpants' accounts as a form of ben efit i mprovement.
However, the A ttorney General also indicated express and
specific authority to declare and issue dividends set forth
xn the s tatutes would resolve any question of the board's
authority and it is recommended that legislative
clarification be un dertaken for t his p u rpose. LB 1 140
prov>des this express and specific authority to permit PERB
to distr>bute excess earnings of cash balance benefit plan
assets to participants' accounts as dividends to members in
the cash ba lance b enefit. Such cha nges a re technical
because the provisions codify c urrent implicit s tatutory
authority held by PE R B as determined b y the Att orney
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General, and provide procedures for granting such dividends.
A nd ar e t he r e q u e s ti on s ?

S ENATOR STUHR: Are there questions for Jason? If no t ,
t hank y o u .

J ASON HAYES: Ok ay .

S ENATOR STUHR: Those wishing to testify in su pport o f
L B 1140 ? We l c o m e .

JOE S CHAEFER: (Exhibit 6) Thank you. Good afternoon,
S enator Stuhr and members of the committee. My name is J o e
Schaefer, J-o- e S-c- h-a-e-f-e-r, leg al counsel and
legislative liaison for Public Employees Retirement System
and I'm speaking in support of LB 1140. LB 1140 is intended
to clarify the authority of PERB to issue dividends in the
cash balance option of the state plan and the county pl an.
As I ' m sur e y ou are aware, and Jason just mentioned, the
Attorney General has recently issued two opinions regarding
cash balance dividends. The cash balance investments, under
the care of the Investment Council, has performed in excess
of the crediting rate, and after the actuarial valuation was
received for the 2003 plan year, and again for the 2004 plan
year, the PERB issued a dividend t o act ive plan me mber
The Auditor of Public Accounts requested an opinion from the
Attorney General whether the issuance of such dividends was
xn accordance with the statutes. Opinion 06003 answered
affxrmatively. The Att orney G eneral c oncluded that
Sections 23-2317 and 84-1319 served as implicit authority,
but went on to say that exp licit authority f rom the
Legislature would alleviate any q u estions regarding the
board's authority. LB 11 40 does provide or would provide
that authority. The PER B has pre viously adopted b oard
policy number 10, just now we lose our page (laugh)...

SENATOR STUHR: S orry about that.

JOE S C HAEFER: . . .to govern issuance of cash ba lance
dxvxdends, and that policy is what is embodied, essentially,
in LB 1140. There is one change which I should note he re.
When the dx vidends w ere is sued, no dividend was paid to
former employees o f the state or cou nties who still
maintained a cash balance account balance. I had cautioned
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the board on the constitutional p rovision in Article III,
Section 19, the o ne th at prohibits extra compensation, in
the application of d ividend p ayments. Attorney General
Opinion 06004, again released earlier this month, requested
b y Senator Beutler, concludes that dividends can be paid t o
those who h ad terminated employment prior to the dividend
payments. Thus the fourth bullet point i n that Sec tion E
that I han ded ou t, w ill be modi fied a n d is slated for
amendment at the next board meeting. The board is also
initiating th e mak eup of contribution to those persons who
are not actively employed and did not re ceive a div idend
previously. They will be caught up and the crediting rate
o f interest will be applied to that. Otherwise, the bil l
reflects the current practice of the board. It's important
to mention that t he 10 percent r eserve thre shold is
maintained. That is no di v idend can be paid which would
increase the actuarial contribution rate above 90 percent of
the actual contribution rate, essentially 10 percent of the
actual contribution rate is held back in reserve. There are
additional sections of the bill which harmonize, including
s ections which define the participants' account balances t o
include dividend amounts. And I believe that provisions for
the state plan and the county plan are the same. With that,
I'd try to answer questions that you might have.

SENATOR STUHR: Okay . Are there any ques tions for
Mr. Schaefer? So ac tually we' re just tr ying to put xn
statute what has been the practice now to make sure.

JOE SCHAEFER: The practice of the PERB, yes.

SENATOR STUHR: O k ay. Al l right, thank you very much.

J OE SCHAEFER: Th a n k y ou .

SENATOR STUHR: Are there proponents for LB 1140? W e lcome.

RICHARD LOMBARDI: G ood afternoon, members of the committee,
my name xs Ric h Lombardi. I'm appe aring h ere as the
registered lobby>st for the Nebraska Association of Publ ic
E mployees . At the Saturday bo ard me eting of the
association, they wanted to make sure t hat I conv eyed to
this committee ou r deep appreciation for all the tireless
work that you' ve had xn upg rading th e state em ployees
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system, particularly passage and advancement at least of
LB 366. So, once aga in, I want to really th ank the
committee for ma king some pretty dr amatic changes and
dramatic improvements in the state employee system. We
support LB 1140 and with comments from the PER boa rd, I
think we clarify an issue that we were concerned with. When
we were a ll involved in the cash balance plan, I think one
of the real attributes that we had was the cost of liv ing
benefit that was being provided through a cash balance. A nd
I think with the cha nges made here and with what the PER
board just represented, that that t a kes...that c larity is
going t o be a rrived at. So we are very supportive of the
changes i n this bill and are apprec iative of the
clarification that t he PER boa r d is goi ng to make with
r egard to dividends paid fo r peo ple th a t are no longer
employed bu t stil l have accounts within the state system.
So t h an k y ou .

S ENATOR STUHR: Okay, all right. A re t h ere qu e stions for
Nr. Lombardi? If not, tha n k you very much. Are there
others wishing to testify as proponents?

BETH BAZTN FFRRELL: G ood afternoon, Senator Stuhr, m embers
of the committee. For t h e record, my name is Beth Bazyn
Ferrell; B-a-z-y-n, Fer;ell, F-e-r-r-e-l-l. I ' m the
assistant l egal co unsel f or the Nebraska Association of
County Officials. We are appearing here in support of the
b i l l . Ev en t h ough i t ' s j u s t a t ec h ni c al c l a r i f i c at i on , we
do appreciate the work that the P ER board h as put int o
making this clarification, and we would support it.

SENATOR STUHR: Okay, thank you. Are there any questions
for Beth? If not, thank you very much. Are ther e ot her
p roponent s ? A re there t h ose wi shing to tes tify i n
opposition? Are there those wishing to testify in a neutral
capacity? If not, that closes the hearing on LB 1140, and
we thank you all for coming.


